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E. MOSS , y. r 


Civil Action No.. 12 5 4-7' 


MELVIN R. LAIRD, 


Defendar t 


PAUL FISHER, 


'Plaintiff , 


Civil Action No. 1865-7! 


DEPARTMENT OF DEFENSE, ET AL. , 


Defendants , 


MEMORANDUM AND ORDER • 

Two Congressmen .and the Director, of the Freedom of 
Information Center have brought this action against the 
Department of Defense and the Secretary seeking access to 
portions of the Pentagon Papers under the Freedom, of .-Information 
Act, 5 U'.S.C. § 552 . Defendants move to dismiss and for summary 
judgment.. The issues were fully briefed and argued/ 

The great bulk of the Pentagon -Papers has been 
officially made public. At issue here is approximately* two 


^r cent of the text of the first 43 volumes, - 


ijr q t n e ensure 


last four volumes of this 47-volume study. This material . 
being withheld from public scrutiny because it has-been cl 
Top Secret or Secret under Executive Order 10501. 

The classification decision followed a 


full review of the Pentaaon 


uney dscc 


of oress c omme n t e a r ]. i e r th i s 


' . Free E u n : i arc. a , 


Coun sol o f the Da o a r tmen t of De f o n s o , a c to o. as 
officer with the aid of a task force. His cor 


*/ Certain footnotes in these volumes are still under revue 
t this o recess is bo in cj oxpedi ted and should be complo hoc 
by January 1, 3.9 72 . ’ ! 
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s c n 3 i t i v i t y o f the d b c u me n t a r y m a. t o r : a 1 v; ithh e 1 d v; e r e af fir m •; d 
decretory of Defense and by the Secretary ninja 1: 
It was indicated bv sworn affidavit that the* 




deletions 

made 

in the 

following 

four 

catego 


• (1) 

Info 


tion concerning the United States military 
plans, principally those of. the Joint Chiefs of Staff, the 
Pacific Command, and the Military Assistance Command, Vietnam', 
as well as other U.S. planning, the public disclosure of 
which could cause serious damage to the defense interests of 
the; United States. The plans give exact knowledge to 
military planners of hostile, countries as to what the United 
States will or will not do in response to actions taken 
against either the United States or countries friendly to it, 
s u ch as Tii a i ] an d . 

• i 

; (2) Information concerning joint planning of defense 

arrangements by the United States with other countries, 
principally SEATO' members , and bilateral defense arrangements 
between these countries not involving the United States , the 
public disclosure of which . directly affects the defense 
interests of United States allies. 

(3) Information concerning United States diplomatic 
negotiations with higri- level officials .of -other countries , 
notably South Vietnam and Laos , the public disclosure of 
which could d'o damage to the foreign relations of the United 
States by revealing United States assessment of Southeast • 
Asian Government leaders -- outlining their attitudes to the 


the decree 


United States trust in them. 


(4) Information derived from United States 
intelligence , or descriptive of United States intelligence 
activities , the public disclosure of which could damage the 
defense interests of the United States. Upon learning- of 
these United States intelligence operations and discoverin 
thereby the sophisticated level (for example , in clectroni 
applications) the United States has reached in collecting 
intelligence, hostile countries could better undertake 
measures to prevent United States intelligence ' collection . 

As to volumes 44 to 47, inclusive, the affidavit 
indicates that these deal exclusively with sensitive negotiations 
revolving North Vietnam and employing the crood offices of other 
governments in seeking peace and the release of prisoners of war; 
that much of the material contained in the four volumes could, if 
disclosed, result in serious damage to the’ nation by jeopardising 
the internal relations of the- United States; and that other 
documents in these volumes', if made publicly available , could 
cause the compromise of intelligence operations vital to tk o 
national defense and thereby cause, exceptionally grave damage 'no 
the. nation. ’ I 
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The Freedom of Information Act exempts from publ'.o 

inspection matters ’’specif icaily required by Executive' Order 

to be kept secret in the interest of the national defense or 

foreign policy/’ (5 U.S.C. 552 (b) (1). It was conceded at oral 

argument that the Government’s claim ^to this exemption in this 

instance is made in good faith. There is nothing even to 

■ \ 

suggest that the administrative decision is arbitrary or 
capricious. To the contrary, the decision was made at the 
highest level of -the Department of Defense after careful 
consideration. 

Plaintiffs nonetheless urge that this .Court person 
review, in_ camera , the withheld documents and make its own 
independent de_ novo determination. Under the circumstances = he 
presented, no such in_ camera inspection is necessary. Soucie 
David, No. 24,573 (D.C. Cir. April 13, 1971); Bpsteln v. Res o r 
421 F. 2d 930 (9th Cir. 1970). Nor would such an inspection be 
desirable. It is entirely foreign to our traditions to place 
papers in the hands of a judge for his private ex parte inspec 
excluding them from the eyes of the litigants. This is a cour 
that should- be followed only under the most compelling necessi 
and this is not such a case. The determination of the inheres 
of national defense or foreign policy cannot be ma.de by apply:, 
some simple litmus test to a document presented, particularly 
a case such as this where good faith is not in issue, 
with no experience or background in such matters, would 
detailed ex^ carte background briefing even to make a tentative 
judgment and thus the litigation would proceed in secret with 
those seeking the data wholly excluded. 

The Freedom of Information Act was not designed to 
on on a.1 1 Government files indiscrim.i. natclv to oublic ins me c tic 
Obviously documents involving such matters as military plans a. 
foreign negotiations are peculiarly the type of documents out Is 
to con f i dent i a 1 i t y . The orderly urbcesr.es of government and 


a r ^ rs * ■ 
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TRANSMITTAL SLIP 

DATE 

17 December 1971 

TO: 

SAVA 

ROOM NO. 

BUILDING 


6F19 

Hqs. 


1 REMARKS: 


Of possible interest to you. 


jg£ . 

v(pc«fcj, f 


FROM: 

As_ 


ROOM NO. 

7D07 

BUILDING 

Hqs. 


^XTFNRinN | 


FORM NO .Oil 1 
I FEB 55 £ £ t\ 


STAT 


STAT 
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